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EDITORIAL NOTES 


IN OUR LAST issue we referred to the number of increasing young lawyers 
in this State. Since then we have been looking over some statistics gath- 
ered by the President of the North Carolina Bar Association and used in 
an address by him in June, 1929. Among other things he said: “The 
United States, with three times the population of England and Wales, has 
seven times as many lawyers.” He added that in the State of New York 
there were 18,473 lawyers, which exceeded the number in the whole of 
England and Wales, although the latter countries had 3% times the popu- 
lation of New York. Also that “the combined population of Illinois, In- 
diana and Ohio is 15,175,064 and combined number of lawyers aggre- 
gate 18,635, which is 789 greater than England and Wales, whose popula- 
tion is two and a half times these three States’ combined population.” 
The address gave statistics for each State for some 70 years prior to 
1920 and proved how rapidly the profession was gaining in numbers 
throughout the United States out of all proportion to the increase in 
population. We have no means at hand of knowing whether many 
ether learned professions, as the practice of medicine for example, is gain- 
ing in an equal ratio or not, but surely somehow there will have to be a halt 
called, or means of support to thousands of newcomers will be wanting. 
How it is fairly to be brought about wise minds at the Bar will need to 


discover. 





That the world at large is more than uneasy may readily be seen by a 
glance at any day’s newspaper. “Revolution” is a word written over 
nearly the whole of the map of South America; the situation in India, 
Egypt and Palestine is far from a pleasant one as concerns England and 
its sovereignty over them; China is still a hot bed of massacres and civil 
war; and even Germany is so far from tranquil that the situation there 
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is a matter for more or less alarm throughout the civilized world. But 
we believe with those who are fairly optimistic on the whole subject, that, 
if there are real upheavals to come, they will eventuate in better things. 
America itself, that is, the United States of America, will doubtless have 
many lessons to learn before another decade rolls round. There are plenty 
of signs of commotions which will follow because of those among our peo- 
ple who have no love for orderly government, and who are untouched by 
either moral or religious principles. Yet we believe both good government 
and just principles will survive. When thoroughly aroused by dangers, 
it is amazing how the better citizens of this country do suddenly wake 
up and purge thmselves of the alloy of dangerous evils. 





The Chairman of President Hoover’s Law Enforcement Commis- 
sion, and the Commission itself, has not yet made its report on criminal law 
and procedure, but that Chairman, Hon. George W. Wickerham, in an 
address before the American Prison Association at Louisville, Ky., did 
say this a few weeks ago: “A careful inquiry into the results of flogging 
as a punishment may well be made, to determine the desirability of employ- 
ing it in the war against banditry and racketeers.” This he followed up 
by saying: 

“Very slowly we are coming to realize that something more than legis- 
lative fiat is necessary to make good citizens; that all the threatened pun- 
ishments legislative imagination can devise will not compel rebellious hu- 


man natures to abide by the rules of conduct that run counter to their 
wishes, their tastes, their needs, or their prejudices. Something is neces- 
Sary. 

The most of us are not likely to agree that what of late has been 
considered “barbarous,” whether in prisons or in public schools, should 
come into use again, but there is, nevertheless, something to be said in its 
favor. The American public is getting so heartily tired of hold-ups and 
“racketeering” that, if a return to public flogging as a punishment would 
really tend to check such crimes, few would say no to the proposal. Every 
older person knows that formerly a bit of birch was good for small boys, 
and many are stil] not quite sure that a bigger bit of birch might not be 
of benefit now to larger bad men. Seriously, however, when a lawyer 
of the type of Mr. Wickersham suggests a study of the subject of penal 
flogging, we see no reason why it should not be considered by our pe- 
nologists and lawmakers. 





On the subject of a probationary period for newly-admitted mem- 
bers of the Bar, which we are strongly inclined to approve, the “Journal 
of the American Judicature Society” for August last said: 
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“As progress is made in the adoption of higher educational standards 
for admission to the Bar—there are now fifteen States that substantially 
conform in their laws to the American Bar Association’s standard—inter- 
est grows in respect to the matter of character investigation. And in this 
connection there appears to be a tendency to approve of the proposal that 
a probationary period should follow admission. The period might be 
for one year or any longer period. Five years would doubtless be suf- 
ficient. The powers of the practitioner during this period might be gen- 
eral, or limited. A practical step in this field was reported at the meeting 
of the delegates from Integrated Bars held in Washington on May 7 by 
the Hon. Clarence M. Botts, representing the New Mexico State Bar. 
California delegates had complained that their State had been a dumping 
ground for lawyers who had moved to escaped disbarment, or because of 
inability to succeed, or because of failure to pass examinations in States 
further east. Judge Botts said that there had been too many applicants 
for admission under reciprocity in New Mexico because their wives’ health 
required the salubrious climate of that State. To meet this situation the In- 
tegrated State Bar adopted a rule that a license good for only one year would 
be given on first admission under the reciprocity rule. In some instances 
the applicants did not find themselves justified in opening an office. Ap- 
parently this rule should prevail in all States.” 


While the foregoing remarks appear to have been largely based upon 
the subject of “reciprocity” admissions, we believe they should be more 
widely applied. 





The hundreds of licensed autoists who are losing their licenses through 
the strict enforcement of the laws of this State by Motor Vehicle Commis- 
sioner Hoffman are not to be sympathized with. Of course, in case of 
crimes, or very negligent accidents, everyone will agree that deprivation 
of the right to continue the running of automobiles ought to follow, but 
some appear to wish leniency shown to those who drive vehicles under 
the influence of liquor and then injure persons or property. “Give them 
another chance” is the idea of some magistrates and a few Judges in this 
State. ‘Another chance” may mean another life taken, or serious injury 
to some other person. Not because Prohibition is the law in this country, 
but because drunken drivers are the bane of the general traveling public, 
the man or woman guilty of driving a car when intoxicated should have 
no other chance; not unless a year or two later it is certain he or she has 
totally reformed. As a matter of fact, vehicle driving by those who drink 
to excess is one of the potent forces that support the Prohibitory law. 





If one agrees to purchase another’s land and makes a down payment, 
and then discovers a subterranean water course under the property, which 
may imperil its future value, can he sue for and recover the down payment ? 
Or can the seller compel the purchaser to fulfill his contract? This rather 
novel problem appeared in a New York case of Kleinberg et al. v. Ratell, 
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which came before the Court of Appeals of that State and was 
decided a few weeks ago. The Court ruled that such watercourses are 
not legal encumbrances, since Nature itself is responsible for their 
origin, and the existence of an underground brook unknown to a pur- 
chaser did not justify him in rejecting title as unmarketable. In the 
opinion, written by Judge Kellogg, what he exactly said was: 


“Superficial or subterranean watercourses, not the subjects of grant 
or prescription, are not legal encumbrances, since Nature itself rather than 
man’s contrivance is responsible for their origin. True, the owner of land 
over or through which a natural stream flows may not divert or dam it 
back, to the injury of the upper or lower proprietor. The former pos- 
sesses the natural right to have the stream discharge itself through its 
ancient channel, while it is the latter’s right to have the stream come down 
to him in undiminished flow according to its established wont. In a sense, 
these rights restrict and burden the use of the intermediate land. Never- 
theless, since they are not man-made, but natural rights, they constitute 
neither easement nor encroachments. 

“No case was made showing fraud or deceit on the part of the defen- 
dant which may have induced the bargain made. The plaintiffs were there- 
fore not entitled to have the contract rescinded. However, the plaintiffs 
were ignorant of the presence of an underground watercourse, while the 
defendant was well aware thereof, and great hardship will result if the 
contract be specifically enforced. While, therefore, this Court, in the ex- 
ercise of its equitable powers, may not grant rescission of the contract, it 
may stay its hand and refuse its mandate of specific performance, and that 
course it has determined to pursue.” 





The Public Utility Commission did a wise thing when it suggested to 
the Public Service Coordinated Transport that it give up its method of in- 
crease of fares on its lines, and return to the five cent basis, and President 
McCarter was equally wise in accepting the proposition. It was entirely 
true that, because of the condition of the times, the ten cent fare, and the 
ten token fare proved unpopular, and the revenue produced was far less 
than was received under the former fare. But it was and is also true that, 
owing to the competition of independent bus lines as well as dullness of 
general business, the Transport was not making ends meet. It needed 
and needs more revenues. It simply was not the time to raise fares, as 
events, which could not well have been foreseen, proved. 





One of the interesting opinions in the Court of Chancery published 
during the past Summer, decided, however, in May, was that in Kirk- 
patrick v. Kirkpatrick, by Vice-Chancellor Berry. One reason of its in- 
terest was that it concerned a family in several ways of note in this State. 
Another was that, while raising no new legal principle, to speak broadly, 
concerning gifts inter vivos, under the usual laws of evidence, yet it will 
be seen how sometimes, under sound law, a mistake may be made as to 
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real justice. The testator, it is said, desired a certain son, named after 
him, to have two certain heirloom portraits, and, according to witnesses, 
who so testified, gave them to him verbally. But he failed to make the 
gift in his will. The son did not take the portraits into possession at once, 
nor until a considerable time after the father’s death, when he took them 
home and, it seems, kept them many years and then sold them for $25,000. 
They were found to be portraits of a noted Revolutionary ancestor, Col. 
John Bayard, and his wife, done by the famous artist, Wilson Peale. 
Quite naturally, as things go in families, a brother of Kirkpatrick, Jr., an 
executor, called for an accounting. A sister and the wife of the testator, 
both of whom testified of the gift, refused to join in the action, and so 
were made parties defendant. The Vice-Chancellor ruled the testimony 
of the ladies incompetent, and that, as the alleged gift was not completed 
by the son taking possession of the portraits, and as the testator, who 
might have changed his mind, failed to award them to the son in his will, 
the gift was not legally established, and the son must account to the 
estate for the proceeds of the sale of the portraits. In other words, the 
decision is another illustration of the well-known fact, that, in making a 
will, it should be complete as to what is devised ; that prior gifts not given 
into the possession of donees are likely to be set aside in case of litigation. 





There have been comments in newspapers and by thousands of per- 
sons interested or semi-interested in this country and in England, over the 
change of policy of the Labor Government in England as to the Zionist 
movement in Palestine. The Jewish race generally feel that promises 
made to it by Balfour a few years ago, on which so large a migration to 
Palestine has been based, have been thrown to the winds, and that, per- 
haps, millions of dollars spent there in assisting the immigrants to settle 
on the land have been thrown away. We sympathize with this feeling, 
and can also well understand the religious motive that has taken about 
70,000 Jewish men and women to the land of their ancient forefathers, 
and which was leading to a permanent settlement there of thousands more. 
But it is also true that Palestine is a small land, largely unfit at present for 
heavy colonizing, and with many Arabs there who, whatever their faults, 
cannot be ejected from their habitations. The writer has traveled over 
that country from Bethlehem to north of Tiberias, and it seems inconceiv- 
able that any large number more than those now in Palestine can find 
homes there and a proper sustenance within years to come. True, in 
ancient times there was, perhaps, a greater population there, both of Jews 
and heathen, but there was then a wonderful soil where now are rocks and 
no soil. The march and desolution of armies and the results of climatic 
denudations have left their deep impress on all the mountain ranges and 
hill tops, so that no longer is it a land “flowing with milk and honey.” 
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The general idea of a “Jewish Homeland” is a grand one, but facts would 
seem to say that, if restricted to present Palestine, the fulfillment is a 
long distance away. If all Syria were to be included the prospects would 
be brighter. Which is not to say that the turn-about-face by England is 
not an exasperating one to those keenly interested in the original project. 
It seems to have been sudden and without previous hint or notice. 





It is to be presumed that when the United States Senate next meets, 
President Hoover will ask it to approve of the actual joining of this coun- 
try to the World Court. If not, it will be because he may be certain that 
the belligerents of that body will not permit of it. The address we pub- 
lish in the next article gives the best possible reasons why we should be 


a recognized part of the members which have given their adhesion to the 


rules governing what is now the most important judicial body in the 
world. We can conceive of no greater immediate duty than this on the 
part of the United States. 





THE WORLD COURT 


[Portion of an address by Hon. Frank B. Kellogg, former Secretary of State 
ef the United States, at a dinner of the University of Minnesota Law School. Mr. 
Kellogg had not then been appointed a member of The World Court. The full 
address appeared in a recent number of the “Minnesota Law Review.”—Ebrror]. 

What is the World Court? Why, it is a tribunal of Judges, the same 
kind of a tribunal that we have under our domestic law. Fifteen em- 
inent lawyers of the world sitting as a Court to decide international ques- 
tions which the United States and other nations may voluntarily submit to 
it, if they see fit. 

By joining the World Court, the United States does not obligate it- 
self—nor does any other country, unless it signs the so-called “Optional 
obligatory clause”—to submit anything to the World Court. Can there 
be any great harm in the United States joining this Court, when its only obli- 
gation is to pay about $38,000 a year as its share of the expenses of the 
Court? 

I know there is a popular idea that this Court may give an opinion 
on any subject which it sees fit to do, which might affect the United 
States, and that by joining the Court we are under some obligation to 
submit all kinds of questions to the Court. But, as a matter of fact, the 
only questions which the Court may decide are questions of law, exactly 
the same kind of questions that are submitted to the Supreme Court of the 
State of Minnesota. Now, what are they? 

Under our domestic law, no question is ever submitted to an American 
Court except under a contract or a right of claim under some law. That 
is exactly the situation as to the World Court. The World Court has no 
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jurisdiction of political questions, nor of domestic questions which are 
entirely within the province of the United States. 

This afteroon I was looking over one of the advisory opinions of that 
Court. The Court was careful to point out that it was called upon to per- 
form a judicial function, and, using the language of the Court, “not to 
discuss or apply political principles or moral theories.” Any other dispute 
must be settled by conciliatory means: by diplomatic correspondence be- 
tween nations—consultation. 

There has been great progress made since the War in advancing 
arbitration and conciliation, and it was made in the light of that terrible 
calamity. More than one hundred treaties have been entered into between 
the various nations of the world, to which the United States was not a 
party, for conciliation and arbitration; and I am not including in that 
the League of Nations nor the Locarno Pact. The principal duty of the 
League of Nations is conciliation and settlement of international! disputes. 
The United States, since 1919, has entered into about sixty such treaties, 
not including the multilateral treaties, with the so-called Pan-American 
States, for conciliation and arbitration. Under this multilateral treaty for 
arbitration and under many other treaties that we have made, the United 
States agrees to submit all judicial questions, that is, questions arising 
under international law or under a treaty, to the adjustment of an arbitral 
tribunal or an international Court. We have had to provide in these 
treaties for submission to arbitral tribunals, because we are not a member 
of the so-called World Court. 

Now the United States is as much if not more interested in the World 
Court than any other country in the world. When we stop to think that 
our foreign commerce amounts to ten billions of dollars in a year; that 
the prosperity of the American people largely depends upon the main- 
tenance of that commerce; that American citizens travel in and live in 
every country on the face of the globe; that there are many who are en- 
gaged in business in foreign countries; that questions arising out of our 
commerce, questions arising under our treaties, are continuing to arise 
with greater frequency than ever before in our history; that we have com- 
mercial treaties, arbitration treaties, and various other treaties with all 
nations of the world—isolation is no longer possible for any civilized 
country. A war which affects any part of the world touches the United 
States, affects our prosperity and our happiness. 

I heard a distinguished Senator speak not long ago in a meeting, and 
he said: “Why should we submit our disputes to foreign Judges?” Well, 
that would exclude any arbitration. We have had about seventy-five ar- 
bitrations during the history of this country, or during the last one hun- 
dred years, at least, and the arbitral tribunals are not made up of nation- 
alists of the United States—never more than one or two. If we are not 
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to submit our legal questions to an international tribunal, an arbitral tri- 
bunal or a Court, then we must decide them ourselves, and every other 
country will do the same. 

The World Court was really an American conception. It has been 
recommended by every President since Grover Cleveland. It was en- 
dorsed by a resolution which the House of Representatives passed in 1925; 
it was approved by the United States Senate with only seventeen adverse 
votes, with the reservations which have now been agreed to under the 
Root protocol by the other nations. 

I saw in a newspaper the other day that our Presidents had not the 
authority to pledge the United States. Of course, no President has that 
authority without the approval of the Senate. But a World Court has 
been a policy of the United States for many years. David Dudley Field, 
in 1873, submitted a plan or outline of an international Court. President 
McKinley stated in his first inaugural address, in 1897, that the leading 
features of American policy throughout our entire American history has 
been insistence upon the adjustment of these difficulties by judicial 
methods rather than by force of arms. 

President McKinley and John Hay, his Secretary of State, instructed 
the American delegates to the first Hague Peace Conference to act in 
accord with a long-continued and wide-spread interest among the people 
of the United States in the establishment of an international Court. 

President Roosevelt, and Elihu Root, his Secretary of State, in- 
structed the American delegation to the second Hague Peace Conference, 
to work for the development of the permanent Court of Arbitration 
which was set up at the Hague Conference in 1899, “into a tribunal com- 
posed of Judges who are judicial officers and nothing else, and who are 
paid adequate salaries, who have no other obligations, and are devoting 
their entire time to the trial and decision of international cases by judicial 
methods and under a sense of judicial responsibility.” 

And every President since that day has recommended the World 
Court, and it has been endorsed by the platforms of both great political 
parties. So there seems to be public opinion back of this movement for 
a World Court. 

A common argument against the World Court (I am glad to say not 
by lawyers generally) is that it is a League Court, that it will entangle us 
in European alliances, that we should not submit our disputes to foreign 
Judges, and that it is the back door to the entry into the League. Now, 
these are political shibboleths or catch-words, easy to make, difficult to 
refute. But if we will just come down out of the misty clouds of oratory 
and consider the plain facts, we will see that there is no foundation what- 
ever for any such statement. The League did not originate the idea, for- 
mulate the statute, or adopt it. The idea has been prevalent in this country 
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and other countries for many years. The statute of the World Court 
was adopted by each separate country—not through the League—and in 
the same manner that a treaty between nations is adopted—by their Par- 
liaments, Senates (the way we do), by the chief Executive. It is true that 
the League Covenant provided that “the Council shall promptly submit to 
the members of the League for adoption plans for the establishment of 
a permanent Court of International Justice,” and, with the exception of 
the election of Judges, which I shall discuss presently ; that is the begin- 
ning and the end of the activities of the League in the formation of the 
World Court. 

The Council did appoint a committee of distinguished jurists, and that 
committee drafted the statutes of the World Court. The only reason 
that the World Court was not established at The Hague was that they 
could not agree upon the manner of election of Judges. So they estab- 
lished what is known as the Hague Tribunal, which is nothing more than 
a panel of jurists from which we may draw arbitrators if we desire. Mr. 
Elihu Root was a member of that committee, and it was owing to him 
that an agreement was finally reached as to the manner of electing Judges. 
I do not remember the other members, but they were distinguished lawyers 
selected by the Council. 

Now, would you say that a Court in this country which may give ad- 
visory opinions was a political Court because it was established by the 
Legislatures? Many of our States have provided for advisory opinions. 

What other duty has the League in the World Court? No other than 
the election of Judges. As I said before, we have never been able to agree 
upon a system for the election of Judges. The great powers were not will- 
ing that each nation should have an equal vote in the selection of Judges. 
The small nations were not willing to leave it to the large ones. The 
consequence was there was a deadlock at both Hague Conferences, and 
there always has been a deadlock until after the League was established. 
It was then provided that the Judges should be elected by a separate vote 
by the Council and the Assembly. Each Judge elected was required to 
receive a majority of the votes of both the Council and Assembly. There 
was no objection, so far as I know, in the Senate; no serious objection to 
this manner of electing Judges. The United States Senate, when it rati- 
fied the statute of the World Court, provided, in the second reservation, 
that the United States shall be permitted to participate through representa- 
tives designated for that purpose, upon an equality with the other States, 
members respectively of the Council and the Assembly of the League of 
Nations, in any and all proceedings for the election of Judges to the per- 
manent Court of International Justice. If there had been very serious ~ 
objection to that means of election, I think it would have been urged very 
strongly in the Senate debate upon the World Court. 
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Not only are the Judges elected in this manner—and I have never 
heard any complaint as to the manner of election—but they must be nom- 
inated in the first place by the representatives of each nation in the Hague 
Tribunal. 

The United States and every other nation who is a party to the Hague 
conventions has four representatives in the Hague Tribunal; Mr. Root, 
Mr. Hughes, Mr. Newton D. Baker and Mr. John Bassett Moore were our 
representatives until about a month ago when Mr. Hughes resigned after 
being appointed Chief Justice of the United States Supreme Court, and 
Mr. Roland Boyden’ was appointed. First, the representative must be 
nominated by each country through its representative in the Hague tri- 
bunal. Next, he must receive the majority vote of both Council and As- 
sembly. And most of the nations in the world are parties to the League 
of Nations. 

I say this was the first time in the history of the agitation for an inter- 
national tribunal when a system of electing Judges was devised, largely 
by Mr. Root, which met the approval of the large nations and the small 
nations. 

Is it possible that the great, intelligent public opinion of the United 
States is not willing to endorse the World Court simply because it had 
its origin (not its first inception) in a committee appointed by the League 
to draft the statute of the World Court? 

The argument is frequently made that we should avoid entangling 
alliances. I am not sure that everyone who makes that argument knows 
what an entangling alliance is. I am not in favor of the United States 
joining in alliances, either entangling or otherwise. An alliance is an 
agreement between two or more countries, whereby they agree to support 
each other in any conflict with any country. That means, support them 
with arms. This country never had but one, and that was the treaty with 
France, I believe made in 1793. We have never made such a treaty since. 
unless the Panama treaty may be called such; and we had a particular 
interest, of course, in the maintenance of the stability of Panama. 

Now, what possible entangling alliance can there be, by the United 
States belonging to a Court of which we may ask the decision of a legal 
question pending between our country and some foreign country? Not 
a political question ; not a domestic question ; nothing but a legal question. 
And if we are not willing to submit legal questions to a world tribunal, 
then we had better withdraw any claim to the advancement of arbitration 
and conciliation for the settlement of international disputes. 
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SUGGESTIONS FOR CRIMINAL LAW IMPROVEMENT 


[The following is a portion of an address by Hon. Frank J. Loesch, of Chicago, 
before the Nebraska State Bar Association. Mr. Loesch had been President of the 
Chicago Crime Commission and knew whereof he spoke as to crimes in that 
city and State. He is now a member of the National Law Enforcement Commis- 
sion, appointed by President Hoover, and doubtless will have much to do with the 
report of that Commission, to be made, probably, next month.—EprTor]. 

During the nine years ending December, 1929, gang killings have 
averaged one a week in the city of Chicago. There have been hardly any 
arrests, only two or three prosecutions and no convictions for any of said 
gang killings. Such gang killings and the lawlessness incident thereto 
could not persist and continue if it were not by reason of the protection 
afforded to the gangsters by police and politicians in alliance with the 
criminals or under their subservience. This is not law. It is anarchy. 
All large cities are today ruled by the criminal. This is more manifest 
in Chicago than in some other cities, but it is true in lesser degree, except 
as to killings, of New York, Philadelphia, Detroit, Buffalo, and Cleveland, 
as well as other cities. It is due to the great revenues derived from pro- 
tection syndicates of criminals, whether that revenue is received from 
dog racing or horse racing, from gambling or from bootlegging. It can- 
not be denied that the greater portion of it comes from the latter. This 
alliance between gang criminals and the politicians has corrupted public 
life and has weakened the arm of the law enforcing officers from the con- 
stable and policeman up to the trial Courts. 

The only cure for it is in an aroused public sentiment, the election of 
more capable and honest officials, and taking of the police out of the con- 
trol of the politicians and the getting of better grades and better paid men 
for our police and law-enforcing officers. 

In addition, there must be amendment and simplification of the crim- 
inal codes of the respective States, so that the public will have at least an 
even chance with the criminal. It has no such even chance now. 

To that end I bespeak your good work in the State. You have no 
great city and therefore the conditions which I have brought to your at- 
tention do not come within your experience, but such criminal conditions 
affect you through the putting into office in national affairs men who but 
for such corrupting elections would not have been elected. That is how 
they indirectly, and finally directly, affect you. Specifically, I may make 
the following suggestions : 

1. The American Institute of Law has many suggestions, in two 
volumes containing a model code of criminal procedure. I presume there 
are members of the Bar present who are also members of that Institute. 
I have read those volumes very carefully. I want to say to you that from 
my experience I couldn’t see any criticism of them or anything that was 
superfluous, not a word that wasn’t necessary for the protection of the 
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citizen or the man charged with a crime. In Great Britain Parliament 
changed the criminal procedure so as to simplify the indictments. 

2. An information should be used wherever possible instead of an 
indictment, 

3. The police and law enforcement officers should be given as free 
facilities to follow, detect, and arrest the criminal as the latter have facili- 
ties to commit the crime and escape; we should give the officers every 
modern agency. In Washington there are in the Department of Justice 
1,250,000 finger prints. They get as high as 1,000 to 1,500 prints a day, 
file them and classify them. They can be produced on short notice and by 
their use criminals even living under an alias are identified. Just how they 
can take them and tell who each belongs to when perhaps several aliases 
are used, I do not know, but they do. 

4. I would say reorganizing the police forces and State constabulary 


on modern, efficient and business lines, free of political control. 
5. The State’s attorneys should be given ample facilities and sufficient 


appropriations to effectively carry on relentless prosecutions where neces- 
sary. My experience shows there is nothing the criminal fears so much 
as relentless prosecution. 

6. The testimony of witnesses before grand juries should be taken 
stenographically and made the basis of indictment for perjury where the 
witness falsely and materially changes the testimony at the trial or refuses 
to testify there. 

7. Allow the State to take a change of venue from a Judge on the 
same terms as now allowed to the defense. 

8. The Judge should qualify jurors before turning them over to the 
attorneys. 

9. Repeal the law which forbids the Judge and State’s attorney to 
comment on the failure of the defendant to take the stand. We would get 
probably fifty per cent more convictions if such were the case, but we 
allow a defendant who is guilty to go free because he does not go upon 
the witness stand and the Court and jury are not allowed to hear the 
story from the one who knows most about it, and no comment is allowed 
upon the defendant’s refusal to take the stand in his defense. Several 
States have already adopted such remedy. 

10. Allow the Court to orally instruct the jury as to the weight of 
evidence and credibility of the witness. 

11. Provide for a three-fourths majority verdict in every case. 

12. Make membership in a State Bar Association compulsory, with 
self-disciplinarian powers in the Association. In every country in Europe, 
including England and Canada, the Bar Association or Bar has the power 
to discipline its own membership. They haven’t got any jury fixers and, 
when a man practices law, he respects his profession and lives on his good 
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conduct. If a man goes wrong and discredits his profession his fellow- 
members get rid of him, and they don’t have to go to a Supreme Court to 
do that. 





OPTIONS TO PURCHASE—ABSOLUTE AND CONDITIONAL 


In the recent case of R. I. Realty Co. v. Terrell,’ the plaintiff was the 
assignor of a lease. In this lease there was this clause: “Said party of 
the second part is given first privilege to buy said property for the sum 
of ($14,000) fourteen thousand dollars.” The Court of Appeals held 
that this clause did not constitute a valid legal option requiring the lessor 
to convey the premises at any time during the term of the lease upon re- 
ceiving from the lessee or her assignee the sum of $14,000.” 

In Willenbrock v. Latulippe,’ cited in R. I. Realty Co. v. Terrell, the 
lease read: “The lessee is hereby given and granted a first option to pur- 
chase the property hereby leased at the price of $1,500.00 cash.” The 
Supreme Court held that the option might be exercised by the lessee or 
his assignee at any time during the existence of the lease. The Court 
does not mention the point on which the New York Court of Appeals de- 
cided R. I. Realty Co. v. Terrell. Nevertheless Willenbrock v. Latulippe 
is cited by Hubbs, J., as contra the holding in R. I. Realty Co. v. Terrell. 

In Tantum v. Keller,‘ also cited by Hubbs, J., as opposed to the de- 
cision in R. I. Realty Co. v. Terrell, the lease clause read: “First privilege 
is extended to the said party of the second part to purchase said property 
at any time during this lease term at a price of fifty-five hundred dollars, 
size of lot 26.6’ x 100’, more or less.” Vice-Chancellor Buchanan acutely 
analyzed this provision and held that it gave the lessee an absolute right 
or option to purchase at his election. Several cases® were cited to support 
the proposition that by using the words, “first privilege,” or “first right,” 
the lessor must have intended the creation, not of a positive obligation 
upon himself to convey at the election of the lessee, but a negative obliga- 


1254 N. Y. 121 (1930). 

“The use of the words ‘first privilege’ indicate that the parties must have had 
in mind some other opportunity of the lessor to sell and that the lessor was not 
prevented from selling to another if he desired. It bound the lessor, however, not 
to sell to another for that price without first giving the lessee the opportunity or 
privilege to purchase the property at the price specified, and, if the lessee did not 
exercise the privilege to purchase, the lessor was free to sell to anyone else. The 
words ‘first privilege’ did not grant an absolute option to the lessee to purchase the 
premises at any time during the term of the lease. The right of the lessee to pur- 
chase depended upon the lessor’s desire to sell. If the lessor desired to sell at the 
price named, then the lessee was to have the ‘first privilege to buy’ at the figure 
specified,” per Hubbs, J. 

25, Waal 168 Ps 96 N. J. Ea. 672 ( ) 

05 N. J. Eq. 466, aff’ . J. Eq. 672 (1924). 

“Holloway v. Schmidt, 33 N. Y. Misc. Rep. 747 (1900) ; Walsh v. Ft. Schuyler 
Brewing Co., 83 N. Y. Misc. Rep. 488 (1914) ; Hill v. Prior, N. H. 188 (1919) ; 
Cloverdale v. Littlefield, 240 Mass. 129 (1921) ; and Reed v. pbell, 43 N. J. Eq. 
406 (1927), all of which were differentiated by the Vice-Chancellor on their facts. 
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tion upon himself not to convey to anyone else unless the lessee should be 
unwilling to purchase on the same terms. After adverting to the cases 
cited, the learned Vice-Chancellor said: “Upon the facts as stated in the 
opinions in the four cases just mentioned, I see no reason to differ from 
the conclusions therein reached. Indeed my impression at the oral argu- 
ment in this case was that the words ‘first privilege’ must here be sim- 
ilarly construed. Consideration, however, leads me to a different result. 
The facts in the present case are different; it is a right or privilege of 
purchase, not renewal of lease, and the additional language in the clause 
seems to me of controlling significance.” 

The Vice-Chancellor then analyses the lease clause in question and 
reaches four conclusions: (1) fixing the price shows that the lessee 
wanted an absolute option or right to purchase; (2) fixing the size of the 
lot shows that the parties contemplated a contract for the sale of real 
property, of which one of the essentials is a description of the property ; 
(3) stating that the lessee is to have the “first privilege” to purchase the 
property “at any time” during the lease term is more consistent with an 
absolute than with a conditional option or right; and (4) the presence of 
the word “first,” rather than being conclusive against the existence of an 


absolute option or right may be construed in harmony with the existence 
of such an option or right as being designed, however inartificially, to take 


care of the contingency of an offer by an outsider during the lease term 
to purchase the property, whereupon the lessee would have the option or 
right to purchase which would be a “first” option or right as against the 
outsider’s right, which he could be called upon by the lessor to exercise.* 

Of these four things, the Vice-Chancellor deemed the first of most 
significance. But the Vice-Chancellor took this fact together with the 
other facts, and it by no means follows that had the clause ended with 
the fixing of the price, as it did in R. I. Realty Co. v. Terrell, the decision 
of the Court would have been any different than the decision of the Court 
of Appeals in the R. I. Realty Company Case. Standing by itself, the fact 
that the clause named the price, if it contained no other element of a valid 
contract for the sale of real property, might not have been of sufficient 
import to induce the Court to construe it as anything else but a conditional, 
and not an absolute, option or right to purchase; that is, conditional upon 
the lessor’s desire or willingness to sell.’ 

Where the intention of the parties, as expressed in their agreement, is 
the controlling consideration, the decision of each case depends so much 


“I do not, of course, mean to be understood as being of opinion that this lan- 
guage is apt to express such suppositious intent or that it would be so construed if 
that particular question were the issue before the Court.” Per Buchanan, ‘V. C. 

There is nothing in Kastens v. Ruland, 94 N. J. Eq. 451 (1923), which militates 
against this conclusion. In this case there was an absolute option to purchase given 
- the Court of Errors and Appeals affirmed a decree ordering its specific per- 
ormance. 
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upon its own facts that precedents are scare, and like cases are available 
merely as samples of judicial reasoning upon similar but not identical 
facts. In this field of the law the true precedent is rare. Occasionally 
two cases will be found in which the material facts are alike, or so nearly 
alike, as to make the decision in the earlier case controlling in the later 
case, and where both are in the same jurisdiction this may well and usually 
will be the result. But where they are in different jurisdictions, the Court 
in the later case is usually astute in finding factual differences, however 
slight and immaterial, upon which to base an independent and perhaps a 
different conclusion. Such cases—R. I. Realty Co. v. Terrell and Willen- 
brock v. Latulippe are examples—may apply identical rules of law to 
practically the same facts and reach different conclusions. Vary the facts 
slightly or considerably, and the one case ceases to even be persuasive in 
the decision of the other. Much, as every appellate lawyer knows, turns 
upon the way the case is presented to the Court, upon the points raised 
and argued, and upon the time available to the Judges to consider the 
case, and their inclination, ability or power to search out all the implica- 
tions of a case and follow lines of inquiry and reasoning not raised below 
or not suggested in the oral argument or printed brief, or, perhaps it may 
be, to seek out and uncover points in the case which lawyers on one or 
both sides have fought shy of or deliberately attempted to avoid. As in 
the case of other writings requiring construction, the results are highly 
unpredictable and generally indeterminable by the prior decisions of the 
same or other Courts. Joun T. FitzGERAcp. 


John Marshall College of Law, 
Jersey City, New Jersey. 





CONSTITUTIONAL ANCHOR 


The Constitutional Anchor consists of the moral and social forces, 
which make Constitutional Government durable and regular. Great 
statesmen of European nations have studied the Constitution of the United 
States, without being able to perceive the Constitutional Anchor, which 
creates and guarantees stability. Lord Macaulay, the greatest of the early 
English historians, in a spirit of prophecy in regard to the Constitution of 
the United States, wrote: “Your Constitution is all sail and no anchor. 
When a society has entered on this downward progress, either civilization 
or liberty must perish. Either some Cesar or Napoleon will seize the 
reigns of government with a strong hand, or your Republic will be as 
fearfully plundered and laid waste by barbarians in the Twentieth century, 
as the Roman Empire was in the Fifth; with this difference, that the Huns 
and Vandals, who ravaged the Roman Empire, came from without, and 
that your Huns and Vandals will have been engendered within your own 
country, by your own institutions.” 
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In his introduction to “Studies in Constitutional Law, France, Eng- 
land and the United States,” by Emile Boutmy, Member of the Institute 
of France, Professor A. V. Dicey, Vinerian Professor of English Law, 
Oxford, has this to say: “All the characteristics he suggests, which dis- 
tinguish the Constitution of England from every one of the Constitutions 
of France, reappear, though in a curiously changed shape, in America. In 
the United States, as in England, custom has the authority of law. 

The will of the people is what is called “custom.” This is the Anchor 
of the American Constitution. The English Constitution, in so far as this 
characteristic is concerned, is unwritten. The elasticity, which is the pro- 
tective force, which counteracts all tendencies toward internal disaffection, 
rests in the unwritten law, which is always supreme. This is the Anchor, 
which Lord Macaulay could not see in the Constitution of the United 
States. It is there. 

A quotation from the above mentioned work by Emile Boutmy 
recognizes what Lord Macaulay could not perceive. “Something of this 
kind happened, with regard to the American Constitution. By the side of 
the ancient and consecrated law, by degrees, a complementary law has 
sprung up, formed by new interpretations, which have got established, 
accidental practices, which were repeated, encroachments, which were ap- 
proved, while other practices fell into disuse.” 

The security of the American Government does not rest in force. 
Government, whenever and wherever it is in successful operation, rests 
upon the consent of the governed and never upon force. Every success- 
ful government has been a government under recognition of public opin- 
ion. The elasticity and Anchor of every successful government in the 
history of the world has always rested in an inherent power, an integral 
part of the government itself, to adapt itself to every change of public 
opinion. A government in accord with popular opinion is always safe; 
resting in the hearts of the people, internal dissention is smothered at its 
source. 

The great power in America, which neutralizes disaffection, is always 
the system of interpretation of law, the Courts and the Judges. In prac- 
tice we are actually governed by perfect law, even though all acts of men 
are subject to imperfection. The law-making bodies seek at all times to 
produce more perfect law. The law-interpreting bodies likewise measure 
every attainment by standards of perfection. The will of the people, if not 
inflamed by forces inimical to liberty, is always right. The will of the 
people always seeks the perfect law. The will of the people constantly 
reduces al] extremes. While law operates by force, that force is always 
founded in popular contentment and justice. 
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Popular contentment and justice arise from two most important 
sources. Religion is the foundation of every government. Religion never 
resorts to force, but its resourceful power lies in individual conviction. 
Religion never resorts to control of the State, but its power lies solely in 
the search of men for Truth. Religion never combats Science, for the 
underlying principles of the advancement of the welfare of mankind are 
identical, the same in the field of Science, as in the field of Religion. Re- 
ligion seeks the perfect law and the perfect will of the people at all times. 
“The law of the Lord is perfect, converting the soul; the testimony of 
the Lord is sure, making wise the simple. The statutes of the Lord are 
right, rejoicing the heart; the commandment of the Lord is pure, en- 
lightening the eyes.” 

Education is the powerful force, engendering popular contentment 
and justice. Education is a knowledge of Science, which is equally a 
knowledge of the principles underlying Religion and underlying govern- 
ment. The mere examination or memorizing of facts is not Education. 
Only a very slight trace of Education is obtained in schools and universi- 
ties, for Education begins at birth, and ends only at death. The Educa- 
tion in the science of seeking education, is far more important than Edu- 
cation. To know where to find law, and how to understand everything 
that Education endows humanity with, and to utilize the application, is 
what we mean when we say “Education.” 

These are the operative forces within the Government of the United 
States, which Lord Macaulay failed to perceive. It is in these respects, 
that our American Government is by the consent of the governed. In the 
smallest borough, as well as in the largest city, the will of the people sets 
up its governing body. Every represented district elects its own repre- 
sentative. Every representative of the people is honor bound to declare, 
uphold, and strive to attain every view, desire and decided stand of his 
constituents. The people must in every case be represented by good men 
and true, and every rperesentative, unfaithful to his trust, has no right to 
expect anything more than defeat and degradation at the earliest moment 
his constituents can assert their will. 

Justice meted out by our Judges and by our Courts to a public united 
in the good will of true Religion, and the certainty of good which Educa- 
tion gives, according to laws enacted by the representatives of popular 
opinion everywhere, constantly approaches a perfection of law, as exempli- 
fied in the Constitution of the United States, and in the Constitution of 
each and every individual sovereign State of the Union. There is com- 
plete and adequate elasticity in the American form of government, such 
as counteracts every internal dissention. 

These are the acting forces of the American form of Government, 
which Lord Macaulay failed to understand. Our Government is a gov- 
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ernment by representative men, in every respect, at all times, seeking to 
approach perfect government with the consent of the governed, in which 
the true liberties of the people are constantly being increased and never 
diminishd. And in these points of view lies the answer to the doubts and 
dismal prophecies of Lord Macauley. Etroy HEaptey. 


Newark, N. J., Oct., 1930. 





A MOTOR TRIP IN EUROPE 


A party of fifteen Americans, conducted by the Editor of this 
JourNAL, concluded in September a trip of nearly twelve weeks travel- 
ing, most of the time by auto-motor cars in Continental Europe and the 
British Isles. We left New York June 18th for Montreal and sailed by 
the “Montrose” down the St. Lawrence for three full days. The optical 
illusion, while passing under the famous Quebec bridge, creating fear in 
the timid that the smoke stacks would strike it, is ever a thrill. This 
bridge, together with the one at Sydney, New South Wales, are of especial 
interest to Jerseymen. Pictures of the latter were in the London news- 
papers, which claimed it to be the largest and most wonderful in the 
world. However, our own bridge across the Kill von Kull from Bayonne 
to Staten Island is a few feet longer and has much higher clearance for 
vessels. 

Paris changes little, if at all. Tourists repeat visits there not for new 
thrills but to enjoy anew the old ones. Our party left Paris and all its 
gaiety in a large Pullman motor bus, spending a night at Troyes and a 
Sunday at Dijon. All were astonished at the recovery from the ravages 
of the World War. Diligent search had to be made to find any traces of 
it in this section. Here, as elsewhere throughout Europe, rains had been 
abundant and all crops of hay and grains were very heavy, the most 
serious trouble being the ability to harvest the crops because of the wet 
weather. In spite of this apparent prosperity, which gives the people 
food, they are poor, Mr. William Randolph Hearst to the contrary. 

Neuchatel, on the lake of the same name, is exceedingly attractive. 
Its neat, clean, well-ordered dwellings and the vineyard-clad hills offered 
us a cordial welcome to Switzerland. Nature lovers never tire of seeing, 
reading or hearing about this wonderful country. New emotions were 
created at every turn of the roads, and they were as many as its vineyards ; 
rushing rivers and sparkling lakes, great mountains and deep valleys 
were revealed. One mountain alone, the Matterhorn, has the honor of 
being the source of two of Europe’s famous rivers, because its snow cap 
and glacier-mantled sides start the Rhine on its journey through Lake 
Constance to the North Sea and the Rhone through Lake Geneva into 
France and on to the Mediterranean. The little nut-brown chalets cling- 
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ing to the mountain sides like birds’ nests prompt the question as to 
how the Swiss could exist if they were not so thrifty and their babies 
escape fatal injury unless they were securely chained to the doorstep. 

Geneva, Lausanne, Zermatt, Grindelwald, Interlaken, Lucerne and 
Zurich each opened their doors and revealed their treasures to us. A short 
ferry across Lake Constance and a few miles easterly along its shores 
brought us to Friederichshafen to spend Sunday. A visit to the airport 
showed us the Graf Zeppelin berthed in her hangar. The next evening we 
were thrilled to find her returning from a trip down the Rhine flying so 
low over our hotel that we felt as if we could speak to its crew. 

It is difficult to say much about the Passion Play. There is an in- 
describable solemnity about the performance. The actors have spent 
their lives in the hope of being called upon to take a part in it and seem 
to feel it a reality to them. The impression left by its simplicity and close 
adherence to the Biblical narrative must be lasting. 

As in France, Nature had opened her store house to the Germans. No 
devastated areas are to be rebuilt, and no American need shed any tears 
over German’s obligation to pay the reparations required of her for the 
devastation of France and Belgium. 

The German peasantry still cling to the ox and the cow as beasts of 
burden. It is a familiar sight to see the family cow and a horse hitched 
to the plows or to the hay wagon. Farm tractors were few. The Munich 
hotels were bent on getting the most from visitors en route to the Passion 
Play. Their prices were high and exactions for petty services were many. 
Elsewhere in Germany, American tourists were treated with real courtesy. 
Only in Cologne was our French auto bus marred by vandals while stored 
in a garage. 

Belgium was rich in reminders of the World War. The ruins of Fort 
Loucin near Liege bore eloquent testimony of Belgian bravery and heroism. 
This was one of the circle of forts surrounding the City of Liege and the 
last to fall beneath the mighty assault of the Germans, who wished to re- 
move all resistance on their way to Ostend to prevent the Allies from land- 
ing troops and supplies there. General Lemann and his garrison valiantly 
held the fort for a few days till shells from the rear finally penetrated its 
magazines, causing an explosion that completely wrecked it, killing three 
hundred and fifty of its five hundred men, many of whom were buried 
in its ruins. Even the Germans treated its brave Commander, General 
Leman, with due respect. He and his men had stayed the German advance 
long enough to permit the British to land in Ostend and successfully 
hold it. 

In Brussels, the memorial marking the spot where Edith Cavell was 
shot and buried temporarily and the monument to her and the Belgian 
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nurse in front of the school for nurses where she served, aroused the 
highest admirations for such heroic souls who unflinchingly gave their 
lives that coming generations might enjoy liberty. A side trip from 
Brussels to the Battle Field at Waterloo reminds us of the effect on the 
future of the civilized world that mighty struggle had. What might have 
been if Napoleon instead of Wellington had been victor baffles the imagi- 
nation. The bulk of a British vessel still seen at the mouth of the 
Canal at Zeebruge reminds visitors of the successful bottling of the Ger- 
man submarine base. Secure in our homes in this Western world we can 
look with gratitude and admiration upon the Belgians and forget the in- 
conveniences the tourists experience in traveling through their country. 

London is ever the same; too vast to appreciate in a visit of a few 
days. The British, however, are sober over their industrial and eco- 
nomical problems. Our own depression affects fewer people than theirs, 
which reaches and touches every class and station in life. Taxes in many 
instances amount to twenty-five per cent of gross income. How long would 
Americans patiently bear such a burden? 

Another motor trip of over a thousand miles took the party from 
Salisbury, England, through Wales and then over into Ireland, stopping 
at Cork, Killarney, Limerick, Dublin and Belfast, with a side trip from the 
latter city to the Giants Causeway at the extreme north. At Cork all tour- 
ists wished to kiss the famous Blarney Stone, but American loquacity 
needs no such mystic influence. The great electrical generating power 
plant at Limerick, constructed by the Irish Free State at a cost of twenty 
million dollars, gives promise of a great industrial centre for Ireland 
and is likely to have a mighty influence on its future. Ireland, without 
coal, wood or natural water power, has been limited in its manufactur- 
ing capacity. The diversion of the waters of the Shannon, a few miles 
above Limerick into a wide canal, has given sufficient head to move mighty 
turbines and thus generate sufficient electricity to transform the city, 
which is at the head of navigation on the Shannon. If the Irish Free 
State can maintain a stable economical government for a few decades 
under British protection from foreign interference, she should become a 
prosperous people, who would find “Acres of Diamonds” in their own 
gardens. Horace Roserson. 


Bayonne, Oct., 1930. 
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FOX-CREST, INC. v. PUBLIC SERVICE ELECTRIC & GAS CO. 


(Board of Public Utility Commissioners, July 28, 1930) 
Electric Lighting—Town Ordinance—Custom and Law Considered 
In the matter of the complaint of Fox-Crest, Inc., against Public 
Service Electric & Gas Co., in re failure to supply electric service. 
Mr. Harry V. Osborne for Complainant. 
Mr. George H. Blake for Respondent. 


THE BOARD: This matter is before the Board upon the com- 
plaint of Fox-Crest, Inc. The complainant alleges that the petitioner is 
the owner and developer of the tract of land known as “Fieldstone” in 
the Town of Montclair; that said tract of land is divided into building 
lots which are being sold for dwelling purposes ; that in September, 1929, 
a representative of Public Service Electric & Gas Company, presumably 
having authority to act for the Company, solicited the business of fur- 
nishing electric light to the properties on the new tract and that, in pur- 
suance thereto, on January 8, 1930, a lay-out of poles and lines was sub- 
mitted to the complainant by the Electric Company. According to the plan 
the poles required were to be placed on the rear of the lots, permission 
therefor being granted by the complainant. 

From the testimony submitted it appears that the original plan re- 
ferred to was tentative and had not been approved by the Company’s 
General Superintendent of Distribution, nor was it approved by the higher 
officials of the Electric Company. On March 18, 1930, the Electric Com- 
pany refused to install its poles as required, but indicated that it pre- 
ferred to install them upon the curb lines. In the course of the testimony 
some reference was made to an ordinance of the Town of Montclair. The 
ordinance itself is not conclusive in determining the matter in controversy. 
The ordinance reference to which the petitioner refers is to Section 11, 
which provides that if property owners of not less than one entire block, 
fronting on any street on which poles are erected, shall desire to have said 
poles removed and shall furnish the Company with a sufficient right-of- 
way across the interior of said block, etc., that the Company shall recon- 
struct its lines along the rear property lines, provided they are substan- 
tially parallel to the street upon which the existing line is in place; the 
petitioner to some extent depending upon the conditions in this paragraph 
to support their contentions that the lines should now be placed along 
the rear property lines. In the opinion of the Board, however, the matter 
should be determined from a much broader standpoint. 

The installation of pole lines along the rear property line or across 
the rear ends of lots in suburban territory is a common practice, so com- 
mon in fact as to be almost universal in some communities. All over- 
head construction is governed by the National Electric Safety Code, and, 
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if care is taken to see that the poles, wires and supporting fixtures are in- 
stalled in accordance with the details of the National Electric Safety Code, 
there should be no special preference given to the actual location of the 
lines in territory of character under consideration. 

The contentions of the Company that increasing loads cannot be 
readily provided for does not appear to be of any force because of the 
fact that this particular property lies on one side of Grove street, which 
is a natural artery for the passage of electric trunk lines and such lines 
exist along Grove street at the present time. The lines supplying a real 
estate development of this size are merely branch lines and in no way af- 
fect the reconstruction, increase or decrease in the facilities along the 
trunk lines. 

Furthermore, the statement that where properties are served along 
the rear property lines it is either necessary to light the streets by gas 
or by an “expensive underground system of street lighting,” is also not 


well taken. In several municipalities the street lights are supplied by loops 
extending from the rear lines along divided property lines to a pole or post 
located at the curb line of the street. In other cases street lights are car- 
ried on ornamental iron, concrete and, in some cases, wooden poles, and are 
served through what is known as boulevard or parkway cables, laid not in 
“expensive” conduits, but laid in a shallow trench made by means of an 


ordinary plow. In some cases where the street is paved from curb to 
curb this trench is laid in the unpaved space between the curb and the 
sidewalk pavement. “Emergency connections” are rarely required in con- 
nection with suburban house lighting. With regard to the unsightliness of 
poles, the installations in rear yards are more or less hidden by stables, 
garages and shrubbery and, when located along the curb lines, the wires 
at times are often interfered with, due to the growth of the trees. 

So far as the rights of the Company are concerned, it is apparent to 
the Board that most of the complaints that have come to the Board with 
regard to the setting of poles in rear yards have arisen from the fact that 
originally the Company has installed such a pole without careful observa- 
tion of the law, which provides that an Electric Company must obtain “the 
written consent of the owner of the soil,” and this applies as much to 
poles along the curb as to any other place. In the present case, the Fox- 
Crest, Inc., should grant a proper consent under which the Electric Com- 
pany shall have the right to maintain and supervise the erection and main- 
tenance of poles along the rear lines of the property together with the right 
to enter on the premises for such purposes. 

After a careful consideration of all the testimony submitted in this 
matter, the Board is of the opinion that any general rules and regulations 
by means of which the Electric Company is endeavoring to prevent the 
installation of electric wires along rear property lines is not in all cases in 
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the public interest and the Company should desist in enforcing any so- 
called regulations as would entirely prevent the installation in the general 
manner proposed by the Fox-Crest, Inc., for the Fieldstone tract. 

An order requiring the installation of poles and wires along the rear 
property lines as requested by the complainant herein will be granted. 





IN RE AMERICAN RADIO NEWS CORPORATION 
(Board of Public Utility Commissioners, Sept. 17, 1930) 
Radio Telegraph Station—Permit for Same 
In the matter of the application of American News Corporation for 
authority to establish a radio telegraph station in the Hackensack Meadows 
in the Borough of Carlstadt. 
Mr. Geoffrey Konta for American Radio News Corporation. 


THE BOARD: This matter is before the Board on the application 
of the American Radio News Corporation to construct and operate a radio 
telegraph station at a point in the Hackensack Meadows within the Bor- 
ough of Carlstadt. The application is made in pursuance of a recent 
statute of the State of New Jersey enacted March 18, 1930, known as 
Chapter 15, P. L. 1930. In accordance with the provisions of the Act 
notice was given to the owners of all existing radio broadcasting stations 
or transmitters within the State and to the Borough Clerk of the Borough 
of Carlstadt. 

At the hearing there were no objections raised to the granting of the 
permit, either by the borough authorities or by any of the broadcasters 
doing business within the State. 

This station is not an ordinary broadcasting station sending out 
electro-magnectic impulses, which could be taken up by anyone and every- 
one, but is to be built to operate on a frequency of 95 and 99 kilocycles, 
which would be approximately 3,000 meters. The impulses would be pick- 
ed up by special automatic code-receiving machines, which print the mes- 
sages received, these being almost exclusively news items for publication in 
the newspaper offices connected with the system. The operation of this 
system on a wave length above 3,000 meters will not result in any con- 
flict at all with the reception from the regular broadcasting stations. 

In view of the special character of this equipment, a certificate of 
public convenience and necessity authorizing the construction and opera- 
tion of this station will be duly issued. 

The station is to be located within the Borough of Carlstadt, in the 
Hackensack Meadows, on a tract of land contiguous to the Paterson Plank 
Road, a short distance east of the New Jersey-New York Railroad. The 
station is to be operated at 95 and 99 kilocycles with a maximum power of 
10 kilowatts. The construction is to be commenced within thirty days 
after the issuance of the certificate and is to be completed not later than 
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December 2, 1930, unless a permit for a further extension of time is 
issued. 

The Board finds and determines, therefore, that public necessity and 
convenience permits of the construction and operation of said broadcast- 
ing station in manner and form as set forth in the petition filed herein. A 
certificate, therefore, will issue in accordance with the terms of this de- 
cision. 





ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS 


In re Frederick Robertson.—Application for approval of municipal 
consents for the operation of two auto buses on a route between and in- 
cluding Pompton Lakes and Mountain View, New Jersey. The route 
over which the petitioner proposed to operate was as follows: Starting 
at the Erie Railroad Station, Wanaque avenue, Pompton Lakes, thence 
to Hamburg Turnpike, to Black Oak Ridge Road, to Ratzer Road, to 
Parsonage Road, to Alps Hill Road, to Mountain View Road (Preak- 
ness avenue), to Greenwood avenue, to the Erie Railroad Station, Moun- 
tain View, New Jersey, returning over the same route. The route is ap- 
proximately 10 miles in length. The Board granted the application on 
condition that the operators of the buses shall not pick up passengers who 
begin and end their trips between the Erie Railroad Station, Pompton 
Lakes, and the intersection of Black Oak Ridge Road and South Road, 
and vice versa, and with the other usual conditions. Decision June 18, 
1930. Mr. Norman R. Wynne for Frederick Robertson. Mr. Charles 
S. Straw for Public Service Coordinated Transport. 

In re Jersey City and Nutley Bus Co.—Application for approval of 
modification of the Board’s decision of February 26, 1930, in the matter 
of the operation of buses on the Jersey City-Belleville-Nutley Route ; also 
for approval of the operation of two additional buses thereon; and also 
for approval of municipal consents to change route in the Town of Kearny 
of the buses operated on the Jersey City-Nutley Route, which had previ- 
ously been heard and considered by the Board at the same time. 

The Board: ‘The Board finds and determines that the operation of 
five regular as well as two additional buses on the Nutley-Belleville-Jersey 
City Route by way of the Belleville Turnpike and the operation of five 
buses over the route by way of Davis avenue is necessary and proper for 
the public convenience, and the Board will therefore modify its decision 
of February 26, 1930, to this effect, subject to the following conditions: 
1. That the two additional buses shall be operated between Nutley, Belle- 
ville and Journal Square, Jersey City, directly over the Belleville Turn- 
pike to the Newark Turnpike and thence over the regular route to Journal 
Square. 2. That the operators of said buses shall not pick up or dis- 
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charge passengers who begin and end their trips between Journal Square, 
Jersey City, and the intersection of Passaic River Bridge and Rutgers 
street, Belleville, New Jersey, except that on inbound trips the operators 
of said buses shall accept passengers in the area located between the in- 
tersection of Bennet avenue and Kearny avenue and the Kearny-Harrison 
town line, who are to be discharged at Journal Square; and on outbound 
trips shall accept passengers at Journal Square who are to be discharged 
in the same area. 3. That the operators of said buses shall not pick up or 
discharge passengers who begin and end their trips between the Nutley 
terminal and the Passaic River Bridge, Belleville, New Jersey. 4. That 
the operators of said buses shall not sell any commutation tickets to pas- 
sengers who offer themselves for transportation between the Erie Railroad 
Crossing at Rutgers street, Belleville, and Journal Square, Jersey City, 
New Jersey.” (Other usual conditions follow). Decision June 18, 1930. 
Mr. A. Harry Moore for the Jersey City & Nutley Bus Company, Inc. 
Mr. Charles S. Straw for Public Service Coordinated Transport. Mr. 
Leo S. Sullivan for Jersey City & Lyndhurst Bus Company. 


In re Atlantic City Railroad Co.—Petition for permission to dis- 
continue maintaining a station at Cold Spring, Lower township, Cape 
May county, and continue carload freight siding facilities as at present. 
The Board approved the same. Decision June 18, 1930. Mr. Floyd H. 
Bradley for Petitioner. 


In re Millville Electric Light Co.—Petition asking approval of a mort- 
gage and the issuance of bonds thereunder and also the issuance of both 
preferred and common stock. The proceeds of the proposed financing to 
be used in payment of debts incurred in connection with the construction 
of additions and betterments to the plant and system, and the liquidation 
of certain debts consisting of accrued interest, accrued insurance, unpaid 
salaries and unpaid dividends declared more than ten years ago. The 
mortgage referred to was submitted in connection with an application 
previously made to the Board in January, 1928. The form of this mort- 
gage was duly examined by the Board’s Counsel and approved as to form. 
The application requested the approval of bonds in the amount of $400,- 
000, to be known as Series A, dated January 1, 1930, due January 1, 1960, 
to bear interest at the rate of five per cent. per annum, and to be sold at go. 
Preferred stock is also requested in the amount of $200,000 and common 
stock in the amount of $150,000, which together with the stock now out- 
standing, would result in an outstanding common capital stock in the 
amount of $200,000, or a total capitalization, after the proposed issues 
have been effected of $800,000. On a review of the situation the Board 
thus determined : 
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“That its certificate of approval for the issuance of securities by the 
applicant should be in the amounts and classes of securities set forth as 
follows: 1. The mortgage which the Board’s counsel has reported as 
being in accordance with the proper form. 2. The issuance under this 
mortgage of bonds in the face value of $205,000 to be issued at not less 
than 90. 3. Preferred stock in the amount of $78,000 carrying a dividend 
rate not greater than 7 per cent. per annum. 4. Common stock in the 
amount of $29,000. The Board also finds and determines that the Com- 
pany shall cause: 1. The transfer of $46,725 from the depreciation re- 
serve to surplus, making this amount available as a return on the invest- 
ment or for other proper corporate purposes. 2. A reduction in the annual 
rate for depreciation from 7.5 per cent. to 6 per cent.” Decision June 18, 
1930. Mr. Lewis Starr for Petitioner. 


In re Public Service Coordinated Transport.—Application for approv- 
al of municipal consent for extension of the Camden-Haddonfield route 
in Haddonfield and operation of nine auto buses thereon. The Board 
in its decision of April 10, 1924, approved of the operation of nine auto 
buses between Camden and Collingswood. On August 4, 1925, the Board 
in its decision approved of municipal consents granted for the extension 
of the route to Haddonfield, as follows: starting at the Pennsylvania Rail- 
road Ferries, Camden, thence on Federal street, thence on Haddon avenue, 
to Westmont, thence on Maple avenue, thence on Grove street, to Kings 
Highway, Haddonfield; returning over the same route. The instant ap- 
plication requests approval of the following extension within the Borough 
of Haddonfield: From the terminus at Grove street and Kings Highway, 
thence on Kings Highway, New Haddon avenue, Ellis street, Potter ave- 
nue, to Kings avenue, Haddonfield; returning via Kings Highway, Grove 
street, thence via present route to Pennsylvania Railroad Ferries, Cam- 
den. The length of the route is 7.3 miles. The Board approved the ap- 
plication. Decision June 25, 1930. Mr. Patrick H. Harding for Peti- 
tioner. 


In re Public Service Coordinated Transport——Application for ap- 
proval of suspension of street railway service on Haledon Line operating 
between and including Paterson and Haledon, N. J., and for the substitu- 
tion of auto bus service therefor. The Board granted the same. De- 
cision June 25, 1930. Mr. Charles S. Straw for Petitioner. 


In re Public Service Interstate Transportation Co.—Application for 
approval of transfer of municipal consents from Public Service Co- 
ordinated Transport to operate five auto buses on the Camden, Mt. Holly, 
Burlington route; also for approval of change of route and sale of equip- 
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ment. The Board: “Upon consideration of the evidence the Board finds 
and determines that the municipal consent of the Township of Pensauken 
for the operation of five auto buses on the Camden, Mt. Holly, Burlington 
route is necessary to properly conserve the public interest and approves of 
the consent. The Board further approves of the transfer of municipal 
consents and the sale of equipment from Public Service Coordinated 
Transport to Public’ Service Interstate Transportation Company; also 
approves of the change of route applied for in the City of Camden.” The 
usual conditions follow. Decision June 25, 1930. Mr. Patrick H. Harding 
for Petitioner. 


In re Atlantic City & Shore Railroad Co.—Application for approval 
of municipal consents to operate seven auto buses between Atlantic City, 
Pleasantville, Absecon, Somers Point and Ocean City. The application 
arose from the failure of the Atlantic City & Suburban Railway Company, 
operating to the same points with the exception of Ocean City, and the 
sale of its property by order of the United States District Court. The 
proposed bus route is practically the same route over which the trolleys 
were operated with the exception of that portion between Jonathan thoro- 
fare and the terminal at Tennessee avenue in Atlantic City. Objections 
were made by the Boulevard Service Corporation, the Public Service 
Transportation Company and the Reading Transportation Company. The 
Board approved the application on the usual conditions. Decision June 
25, 1930. Messrs. Bourgeois & Coulomb for Atlantic City & Shore Rail- 
road Company. Mr. Emerson L. Richards and Mr. Joseph B. Perskie for 
Boulevard Service Corporation. Mr. Floyd H. Bradley for Reading 
Transportation Company. Mr. Patrick H. Harding for Parlor De Luxe 
Coach Company. Mr. Charles S. Straw for Public Service Interstate 
Transportation Company. Mr. John S. Westcott for City of Northfield. 
Mr. Louis D. Champion for City of Pleasantville. Mr. E. C. Weeks for 
Borough of Linwood. 


In re Atlantic City Railroad Co.—Petition for permission to dis- 
continue maintaining an agent at Richwood, Harrison township, Gloucester 
county, New Jersey, and continue same as a non-agency station, alleging 
that the business handled does not justify maintaining the agency. The 
Board approved the same. Decision July 1, 1930. Mr. Floyd H. Bradley 
for Petitioner. 


In re Del., Lack. & Western Railroad Co.—Petition for permission 
to discontinue maintaining an agent at Branchville Junction and continue 
same as a non-agency station. The Board granted the same, effective Sept. 
2nd. 
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A similar petition by the same Company sought permission to discon- 
tinue maintaining an agent at Ironia Station and continue same as a non- 
agency station. 

A similar petition by the same Company sought permission to dis- 
continue maintaining an agent at Greendell and continue same as a non- 
agency station. 

A similar petition sought permission to discontinue maintaining an 
agent at Delaware and continue same as a non-agency station, alleging that 
the removal of the agent would not result in material inconvenience as the 
station would be maintained by a caretaker who will also handle less car- 
load freight shipments. 

The Board granted all the above petitions. Decisions in all cases July 
10, 1930. Mr. Frederick B. Scott for Petitioner. 


In re Pennsylvania R. R. Co.—Petition for permission to discon- 
tinue stations at Ortley and Berkeley as non-agency passenger, baggage 
and freight stations and continue them as prepaid carload freight stations. 
The Board granted the same. Decision Aug. 20, 1930. Mr. W. Holt Ap- 
gar for Pennsylvania Railroad Company. Mr. W. H. Jayne for Berkeley. 
Dr. C. E. Lord for Ortley. 


In re Lehigh Valley Railroad Co.—Petition for permission to dis- 
continue operating five passenger trains on the Perth Amboy Branch be- 


tween Perth Amboy and South Plainfield. The distance is 9.9 miles. The 
Board granted the same. Mr. F. B. Smille for the Petitioner. Mr. S. F. 
Sayer for the Perth Amboy Chamber of Commerce. 


In re Jersey Central Power and Light Co.—Application for a cer- 
tificate of approval for the purpose of condemning lands of Max Cohen, 
et al., owners of land over which the company desires to construct a high 
tension transmission line, also to condemn a right-of-way on said lands 
owned by them. The Board approved the same. Decision Sept. 10, 1930. 
Mr. Walter L. McDermott and Mr. James I. Bowers for Jersey Central 
Power and Light Company. Mr. Grover F. Kipsey for Max Cohen and 
Gertrude Cohen. 

A similar application was made for certificate of approval for the 
purpose of condemning the land of Mitford C. Massie, et al., and Estate 
of George Eifert, deceased. Some special questions were raised in this 
case by defendants’ counsel, but the Board granted the application. De- 
cision Sept. 12, 1930. Mr. Walter L. McDermott and Mr. Walter C. 
Sedam for Jersey Central Power and Light Company. Messrs. Linda- 
bury, Depue & Faulks (by John Molineux) for Mitford C. Massie and 
Amy V. Massie. Mr. C. S. Ackerson for Charles Eifert, Anna G. Eifert, 
Matilda Eifert and Lillian Eifert. Mr. Ezra W. Karkus for William 
Eifert and Henry Eifert. 
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In re Eastern New Jersey Power Co.—Application for certificate of 
approval for the purpose of condemning lands of Theresa Repitsky and 
of the Eagle Ridge Company, owners of lands over which Eastern New 
Jersey Power Company desires to construct a high tension transmission 
electric power line and also to condemn the right-of-way on said lands 
owned by said parties. The Board granted the same. Decision Sept. 23, 
1930. Mr. William E. Foster for Eastern New Jersey Power Company. 
Theresa Repitsky appeared in person. 





In re Public Service Coordinated Transport.—Application for ap- 
proval of municipal consents to operate ten auto buses between Perth 
Amboy and New Brunswick in substitution for street railway service on 
the South Amboy line between South Amboy and New Brunswick. The 
Board granted the same, subject to usual conditions, and also that “the 
operators of buses shall not accept passengers whose trip begins and ends 
between the terminal in the city of Perth Amboy and the intersection of 
Felton street and Washington road in the city of South Amboy.” De- 
cision Oct. 14, 1930. Mr. Charles S. Straw for Applicant. Mr. Francis 
P. Coan for City of South Amboy. Mr. J. P. Haney for Marathon Bus 
Company. 





HEADNOTES OF SOME N. J. PRACTISE DECISIONS 


Letter of Attorney—Garnishment.—1. Letter of attorney from 
executor, garnishee, held not to authorize surrogate to represent ex- 
ecutor in suit brought against beneficiary of will. 2. Levy under writ 
of attachment held void where surrogate on whom writ was served 
was not authorized under letter of attorney to receive service.—Cleve- 
land v. Cleveland, 151 Atl. Rep. 85. Ct. Errors and App., per Gummere, 
c& 5 


Evidence—Party to Suit—1. Under section 4 of the Evidence 
Act (P. L. 1900, p. 362 [2 Comp. St. 1910, p. 2217]), no necessary party 
to a suit by or against a personal representative of a decedent is com- 
petent to testify to statements by or transactions with a testator, un- 
less the representative first offers himself as a witness and testifies to 
such statements or transactions. 2. Parties improperly joined in such 
a suit either as complainants or defendants are not thereby disquali- 
fied as witnesses to such statements or transactions. 3. Under Chan- 
cery Rule 5, a person entitled to join as complainant in a suit in this 
court, but declining to do so, may be joined as a defendant; the reason 
therefor being stated in the bill of complaint. 4. The omission of 
such a statement may be cured by amendment, and, to avoid an in- 








330 THE NEW JERSEY LAW JOURNAL 


justice, such a defective bill will be amended by the court on its own 
motion.—Kirkpatrick v. Kirkpatrick, 151 Atl. Rep. 48. Ct. Chancery, 
per Berry, V. C. 


Mortgage—Priority—Burden of Proof.—1. A subsequent purchaser 
or mortgagee, for valuable consideration, and without notice of the 
rights of the holder of a prior unrecorded mortgage, is entitled to 
priority over the latter. 2. The burden of proof is on the subsequent 
purchaser or mortgagee to show that he paid valuable consideration; 
having done this, the burden of proof is on his adversary to show that 
he took with notice. 3. The right of priority, as a purchaser for value 
without notice, being established in such subsequent purchaser or 
mortgagee, enures to his successors in title, even though they take 
with notice—Cubberly v. Homecrafters, 151 Atl. Rep. 281. Ct. Chan- 
cery, per Buchanan, V. C. 


Quo Warranto.—Quo warranto will not lie against one not in 
occupation of office to which his right is challenged.—Champion v. 
Wentzell, 151 Atl. Rep. 116. Sup. Ct., per Curiam. 


Incompetency—Jury.—1. Incompetency can be determined only 
in proceeding brought for that purpose (2 Comp. St. 1910, p. 2781). 
2. In proceeding to inquire into mental competency, person has con- 
stitutional right of trial by Jury. 3. To support judgment of incom- 
petency and appointment of guardian, it is sufficient if, from any cause 
whatever, whether age, disease, or affliction, person has become in- 
capable of managing own affairs—Warker v. Warker, 151 Atl. Rep. 
274. Ct. Chancery, per Bigelow, V. C. 


Judgment by Default—1. Application to open default judgment 
regularly entered is addressed wholly to trial court’s discretion, re- 
viewable only for abuse. 2. Refusal to open default against defend- 
ants, failing to answer in automobile accident case, held not abuse of 
discretion.— Benedetto v. Fleckenstein, 151 Atl. Rep., 98; 8 N. J. Adv. 
Rep. 114. N. J. Sup. Ct., per Curiam. 


Mechanics’ Lien—Reference.—1. Failure to give notice of filing 
of referee’s report constitutes ground for setting aside report and 
for new trial, rather than ground of appeal (Supreme Court Rule 100). 
2. Defendant in action on mechanics’ lien claim submitting to juris- 
diction of referee without protest could not complain of referee’s fail- 
ure to take oath. 3. Absence of showing in record in respect to referee 
taking oath raises presumption that he had done so. 4. Refusal of 
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referee to nonsuit for insufficient proof does not make ground of ap- 
peal. 5. Party failing to comply with statutory requirements in re- 
spect to request for jury trial is without remedy on appeal (3 Comp. 
St. 1910, p. 4101, sec. 155)—Appel v. Fleuchaus, 151 Atl. Rep. 97. 
N. J. Sup. Ct., per Curiam. 


Instructions to Jury—Appeal.—Validity of instruction, exception 
having been reserved, must be tested on appeal from judgment and 
not on rule to show cause.—Barbero v. Pellegrino, N. J. 8 N. J. Adv. 
Rep. 189. N. J. Sup. Ct., per Curiam. 


Bail—Death—Exoneretur.—1. Where bail are entitled to be dis- 
charged debito justitiz, they may apply for exoneretur by summary 
proceeding or plead matter as bar to suit in defense. 2. Bail becomes 
fixed in law by return “not found” upon capias ad satisfaciendum 
against principal, and principal’s death thereafter does not entitle bail 
to exoneration (3 Comp. St. 1910, p. 4075, sec. 79). 3. Where princi- 
pal on recognizance died and capias ad satisfaciendum was never is- 
sued, bail held entitled to exoneretur (3 Comp. St. 1910, p. 4075, sec. 
79). O’Donnell v. Mullen, 151 Atl. Rep. 377. Hudson Co. Circuit, per 
Brown, J. 


Charge to Jury —Refusing requested charge held not error, where 
request was not submitted until after jury had been charged and had 
retired. State v. Mantis, 151 Atl. Rep. 376. N. J. Sup. Ct., per Curiam. 


Confessed Judgment—Affidavit—1. Notice of intention to enter 
confession judgment held sufficient, though stating that it was in- 
tended to commence action on bond on which judgment was entered 
(3 Comp. St. 1910, p. 3423, sec. 51). 2. Confession judgment on bond 
need not contain recital that it was entered within six months of fore- 
closure sale (3 Comp. St. 1910, p. 3423, sec. 51). 3. Affidavit on which 
judgment by confession was entered, sworn to before foreign com- 
missioner of deeds for New Jersey in Pennsylvania, held properly at- 
tested (3 Comp. St. 1910, p. 3774, sec. 34). Gerstley v. Best, 151 Atl. 
Rep. 395; 8 N. J. Adv. Rep. 172. N. J. Sup. Ct., per Curiam. 


Pleading—Protest Notice.—1. Indorser’s denial of receipt of no- 
tice of protest through mail raised question for jury; hence could not 
be decided by court on motion to strike out answer as frivolous. 2. 
Mailing of notice of protest raises presumption of receipt. 3. Issue de- 
pending upon determination of facts, existence of which is not ad- 
mitted, is for jury, and not Court.—First Mechanics Nat. Bank of 
Trenton v. Wiedt, 151 Atl. Rep. 448. N. J. Sup. Ct., per Oliphant, C. 
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SOME STATE NOTES 


Judge Joseph A. Curio, one of 
the two Common Pleas Judges of 
Atlantic county, has been obliged, 
owing to pecuniary losses, to file 
a voluntary petition in bankruptcy 
in the U. S. District Court. 

Columbia Law School graduates 
of 1880 had their Fiftieth Anni- 
versary luncheon last month at the 
Lawyers Club, 115 Broadway, New 
York City, with fifteen of the sur- 
viving members of the class pres- 
ent. Among New Jersey lawyers 
present was Mr. DeWitt C. Van 
Buskirk, of Bayonne, Mr. William 
M. Stillman, of Plainfield, a gradu- 
ate of 1879, was also present. 

Mr. E. Morgan Barradale of 
South Orange, lawyer, former As- 
semblyman and secretary of the 
Interstate Bridge and Tunnel Com- 
mission, has been named a member 
of another body working for public 
betterment—the Advisory Commit- 
tee of laymen of the National Sur- 
vey of Secondary Education. He 
was appointed by Secretary Ray 
Lyman Wilbur of the Department 
of the Interior. 

The “Alumni Weekly” of Prince- 
ton University says that ‘the first 
Law School in America was 
founded more than 150 years ago 
by a Princeton University gradu- 
ate in Litchfield, Conn. Tapping 
Reeve, of the class of 1763, was the 
founder of this institution, which 
bore the title of the “Litchfield Law 
School.” In 1776 he welcomed his 
first pupil, Aaron Burr, son of the 
Vice President of the United 
States, and he bore the entire teach- 
ing responsibilities of the school 
himself, until 1833. Reeve married 
Burr’s sister. 


LUNCHEON FOR JUDGE CLEARY 


At the opening of the Fall Cir- 
cuit of Union county, Circuit Judge 
Cleary, of Somerville, presided for 
the first time, succeeding Judge 
Daly, now a Supreme Court Justice. 
He was greeted by members of the 
Union County Bar Association in 
a testimonial luncheon at the Win- 
field Scott Hotel. Somewhat more 
than 100 lawyers were present. 
Tribute to Judge Cleary was paid 
by County Judges Stein and 
Thompson and Prosecutor David in 
brief speeches. 

Judge Cleary, in accepting the 
good wishes of the Bar Association, 
declared he had been highly pleased 
with his selection for the Union- 
Middlesex Circuit, which the con- 
sidered one of the best in the State. 


He said that there was no need of 
mutual pledges of cooperation be- 
ing made, because they were under- 
stood. He promised fairness and 
entire absence of personalities in 
his bench work. “There is nothing I 
think less of,” Judge Cleary said, 
“than the Judge who insults a law- 
yer in a courtroom before the law- 
yers’ client and fellow members of 
the bar, and then apologizes later 
secretly in his private chambers. 
The lawyer is before the Court 
earning his living, it should always 
be remembered.” 

Mr. Edward A. McGrath of 
Elizabeth presided. Others at the 
speakers’ table were Surrogate 
Johnston, Sheriff Emmons, Su- 
preme Court Commissioner Wolfs- 
keil and Judge John R. Connelly of 
the District Court, Plainfield. Mr. 
Henry Waldman of Elizabeth was 
in charge of arrangements. 





